
277 

Federal Motor Carrier Safety Administration, DOT § 386.4 

testimony and evidence before the 
Hearing Officer without the formality 
of a formal hearing. 

Mail means U.S. first class mail, U.S. 
registered or certified mail, or use of a 
commercial delivery service. 

Motor carrier means a motor carrier, 
motor private carrier, or motor carrier 
of migrant workers as defined in 49 
U.S.C. 13102 and 31501. 

Notice of Claim (NOC) means the ini-
tial document issued by FMCSA to as-
sert a civil penalty for alleged viola-
tions of the FMCSRs, HMRs, or 
FMCCRs. 

Notice of Violation (NOV) means a doc-
ument alleging a violation of the 
FMCSRs, HMRs, or FMCCRs, for which 
corrective action, other than payment 
of a civil penalty, is recommended. 

Person means any individual, part-
nership, association, corporation, busi-
ness trust, or any other organized 
group of individuals. 

Reply means a written response to a 
Notice of Claim, admitting or denying 
the allegations contained within the 
Notice of Claim. In addition, the reply 
provides the mechanism for deter-
mining whether the respondent seeks 
to pay, settle, contest, or seek binding 
arbitration of the claim. See § 386.14. If 
contesting the allegations, the reply 
must also set forth all known affirma-
tive defenses and factors in mitigation 
of the claim. 

Petitioner means a party petitioning 
to overturn a determination in a driver 
qualification proceeding. 

Respondent means a party against 
whom relief is sought or claim is made. 

Secretary means the Secretary of 
Transportation. 

Submission of written evidence without 
hearing means the submission of writ-
ten evidence and legal argument to the 
Agency decisionmaker, or his/her rep-
resentative, in lieu of a formal or infor-
mal hearing. 

[50 FR 40306, Oct. 2, 1985, as amended at 53 FR 
2036, Jan. 26, 1988; 56 FR 10182, Mar. 11, 1991; 
65 FR 7755, Feb. 16, 2000; 65 FR 78427, Dec. 15, 
2000; 67 FR 61821, Oct. 2, 2002; 70 FR 28748, 
May 18, 2005; 72 FR 55701, Oct. 1, 2007] 

§ 386.3 Separation of functions. 
(a) Civil penalty proceedings will be 

prosecuted by Agency Counsel who rep-
resent the Field Administrator. In No-

tices of Violation, the Field Adminis-
trator will be represented by Agency 
Counsel. 

(b) An Agency employee, including 
those listed in paragraph (c) of this sec-
tion, engaged in the performance of in-
vestigative or prosecutorial functions 
in a civil penalty proceeding may not, 
in that case or a factually related case, 
discuss or communicate the facts or 
issues involved with the Agency deci-
sionmaker, Administrative Law Judge, 
Hearing Officer or others listed in para-
graph (d) of this section, except as 
counsel or a witness in the public pro-
ceedings. This prohibition also includes 
the staff of those covered by this sec-
tion. 

(c) The Deputy Chief Counsel, Assist-
ant Chief Counsel for Enforcement and 
Litigation, and attorneys in the En-
forcement and Litigation Division 
serve as enforcement counsel in the 
prosecution of all cases brought under 
this part. 

(d) The Chief Counsel, the Special 
Counsel to the Chief Counsel, and at-
torneys serving as Adjudications Coun-
sel advise the Agency decisionmaker 
regarding all cases brought under this 
Part. 

(e) Nothing in this part shall pre-
clude agency decisionmakers or anyone 
advising an agency decisionmaker from 
taking part in a determination to 
launch an investigation or issue a com-
plaint, or similar preliminary decision. 

[70 FR 28479, May 18, 2005] 

§ 386.4 Appearances and rights of par-
ties. 

(a) A party may appear in person, by 
counsel, or by other representative, as 
the party elects, in a proceeding under 
this subpart. 

(b) A person representing a party 
must file a notice of appearance in the 
proceeding, in the manner provided in 
§ 386.7 of this subpart. The notice of ap-
pearance must list the name, address, 
telephone number, and facsimile num-
ber of the person designated to rep-
resent the party. A copy of the notice 
of appearance must be served on each 
party, in the manner provided in § 386.6 
of this subpart. The notice of appear-
ance must be filed and served before 
the representative can participate in 
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